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Thank you, Mr. Chairman.

The United States wishes to thank the Netherlands Ministry of Foreign Affairs and The
Netherlands Helsinki Committee for organizing this seminar. It is a timely conference indeed,
occurring only one week after the anniversary of the September 11 terrorist attacks on the United
States.

Those events constituted not only an attack on Americans’ freedom, but also a blow to the
world’s hopes for peace. To quote the background material for this conference, “a policy of
actively fighting terrorism also serves to promote and protect human rights and fundamental
freedoms.” As President Bush said earlier this month, “Everywhere that freedom takes hold,
terror will retreat.”

Throughout these most difficult times, the United States has upheld its traditional respect for
human rights. We strongly believe that a nation’s commitment to the protection of human rights
and fundamental freedoms is the best defense against the rise of extremism and terrorism.

Balancing security and human rights is a delicate matter, and we look forward to this seminar to
examine these questions in detail. We would like first to address some of the specific questions
put to us by the conference organizers.

First, while we recognize that there are various social, economic, political and other factors that
create conditions in which terrorist organizations are better able to recruit and win support, we
must stress that there are no “root causes of terrorism.”

Second, regarding the question of whether or not terrorists can be detained indefinitely, the
simple answer is: We are at war. The capture and detention of enemy combatants, to remove
them from the fighting and ensure the security of our own military forces, is entirely consistent
with the law of armed conflict. The U.S. complies with the law of armed conflict, including the
tenet of humane treatment—a principle that terrorists violate flagrantly. It is a universally
recognized principle under the law of armed conflict that enemy combatants engaged in war may
be captured and detained for the duration of the conflict. This has been the practice of the U.S.
and its allies in every war they have fought. The detainees at Guantanamo are, in fact, enemy




combatants. At the time of capture, they were bearing arms against us or otherwise acting in
support of hostile armed forces engaged in an on-going armed conflict.

Members of the Taliban and Al Qaida are not entitled to Prisoner of War status under the Geneva
Convention on Prisoners of War. Although the U.S. never recognized the Taliban as the
legitimate government of Afghanistan, President Bush determined that, as Afghanistan is a party
to the Geneva Conventions, the Conventions apply to the armed conflict with the Taliban.

Under the terms of the Third Geneva Convention of 1949, however, the Taliban are not entitled
to POW status. Specifically, the Taliban did not qualify as lawful combatants (or POWs) under
Article 4 of the Third Geneva Convention of 1949 because they failed to satisfy the conditions of
that Article. The Taliban have not effectively distinguished themselves from the civilian
population of Afghanistan. Moreover, they have not conducted their military operations in
accordance with the law and customs of war.

Detention under the law of armed conflict does not subject terrorists to torture or to cruel,
inhuman or degrading treatment or punishment. As President Bush has reaffirmed to the United
Nations High Commissioner for Human Rights, United States policy condemns and prohibits
torture. U.S. personnel are required to follow this policy and applicable laws prohibiting torture.
The United States has treated and will continue to treat enemy combatants at Guantanamo
humanely and in a manner consistent with the principles of the Third Geneva Convention of
1949.

Third, in response to the question of when the arrested or detained persons should be brought
before a judge: Under the law of armed conflict, captured enemy combatants have no right to
counsel, or of access to a court, to challenge their detention during hostilities. In this war, as in
every war, enemy combatants have no legal right to counsel or right of access to courts for the
purpose of challenging their detention while hostilities are ongoing. If a detainee should be
subsequently charged with a crime, he would have access to counsel and would receive a fair
trial.

Fourth, the conference organizers have questioned if it is possible to deal with terrorists outside
the normal criminal law system. The United States has set up procedures for military
commissions to deal with these cases. Trial by military commission is a common and well-
established practice recognized by international law. The U.S. has used military commissions
since the Revolutionary War, including in the Mexican-American War, the U.S. Civil War, and
the Second World War. Europeans also used military commissions extensively in the 19" and
20™ centuries, including in the First and Second World Wars. As a matter of historical
precedent, the U.S. and its European allies have convened military courts or commissions
primarily in connection with war-related offenses.

The Third Geneva Convention of 1949 expressly creates a presumption that prisoners of war
“shall be tried only by a military court” unless the existing law of the detaining country expressly
permits its civil courts to try members of its own armed forces. U.S. military commissions, if
convened, would be statutorily and constitutionally authorized. In addition, the Uniform Code of
Military Justice expressly recognizes the jurisdiction of military commissions. Military




commissions are appropriate for violations of the law of armed conflict and dealing with the
unique challenges posed by the war on terrorism.

Some have questioned whether these military commissions will uphold the right to a fair trial.
The unequivocal answer is yes. As it seems that the extensive safeguards we have taken to
protect the right to a fair trial in the case of military commissions are not well known, let me
outline them for you.

The military commissions will be impartial. They will provide full and fair trials. Any guilty
findings in a military commission will follow the established standard of all United States courts
— guilty beyond a reasonable doubt.

Additionally there are other legal protections for the accused, including:

-- The presumption of innocence;

-- Representation by defense counsel, at no cost to the accused;

-- The death penalty can only be imposed by unanimous decision of a 7-member panel;

-- Review by an impartial, 3-member panel (possibly including civilians who are temporarily
commissioned);

-- The accused is not required to testify, and no adverse inference may be drawn from a refusal to
testify;

-- The accused may present evidence in his defense and may cross-examine witnesses presented
by the prosecution;

-- Proceedings will be open to the public “to the maximum extent practicable” (but they can be
closed to protect national security and other interests);

-- At all times, including in any closed proceedings, the accused will be represented by counsel;

-- The prosecution will provide the accused with access to evidence the prosecution intends to
introduce at trial and with access to evidence known to the prosecution that is inconsistent with
the alleged guilt of the accused; and,

-- The review panel has the authority to return the case for further proceedings if a majority of its
members have a definite and firm conviction that a material error of law occurred.

The use of military commissions to try the detainees at Guantanamo would be consistent with the
procedural safeguards found in the Geneva Conventions of 1949 and Article 75 of Protocol 1 of
1977 to the Geneva Conventions, to which, incidentally, the United States is not a party.




Finally, the United States is pleased that this seminar includes a discussion of the temptation to
single out, as an immediate reaction in the context of fighting terrorism, members of a group
belonging to the nationalities adhering to a certain religion or belief. This is an issue on which
U.S. officials have repeatedly spoken-out.

President Bush has repeatedly said that this war on terrorism is not a war against the Islamic faith
or its practitioners. ’Our war on terrorism has nothing to do with differences in faith. It has
everything to do with people of all faiths coming together to condemn hate and evil and murder
and prejudice.”

The road to combat terrorism is a long one. But as Secretary of State Powell said last year, "if
we are to defeat the terrorists, then we have to attack them from the highest plane--that human
rights must be protected, the universal human rights that we all believe in, or should believe in,
have to be observed."

In order to do this, we must not consider what new OSCE commitments are needed, but rather
take the steps to fully implement the OSCE human dimension and counter-terrorism
commitments that we currently have. The answer is in action, rather than inaction. Let us begin
this important work. Thank you.
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